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Draft Recommendation Rec (...)... of the Committee of Ministers to member states
concerning the protection of the human rights and dignity
of persons with mental disorder

Preamble
The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of Europe,

Considering that the aim of the Council of Europe is to achieve a greater unity between its members,
in particular through harmonising laws on matters of common interest;

Having regard, in particular:

— to the Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November
1950 and to its application by the organs established under that Convention;

— to the Convention for the Protection of Human Rights and Dignity of the Human Being with regard
to the Application of Biology and Medicine (“Convention on Human Rights and Biomedicine”) of 4 April 1997;

— to Recommendation No. R (83)2 concerning the legal protection of persons suffering from mental
disorder placed as involuntary patients;

— to Recommendation No. R (87)3 on the European Prison Rules;

— to Recommendation No. R (98)7 concerning the ethical and organisational aspects of health care
in prison;

— to Recommendation 1235 (1994) of the Parliamentary Assembly of the Council of Europe on
psychiatry and human rights;

Having regard to the work of the European Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment;

Having regard to the public consultation on the protection of the human rights and dignity of persons
suffering from mental disorder, initiated by the Steering Committee on Bioethics;

Considering that common action at European level will promote better protection of the human rights
and dignity of persons with mental disorder, in particular those subject to involuntary placement or
involuntary treatment;

Considering that both mental disorder and certain treatments for such disorder may affect the
essence of a person’s individuality;

Stressing the need for mental health professionals to be aware of such risks, to act within a
regulatory framework and to regularly review their practice;

Stressing the need to ensure that persons with mental disorder are never emotionally, physically,
financially or sexually exploited;

Conscious of the responsibility of mental health professionals to guarantee, as far as they are able,
the implementation of the principles enshrined in these guidelines;

Recommends that the governments of member states should adapt their laws and practice to the
guidelines contained in this recommendation;

Recommends that the governments of member states should review their allocation of resources to
mental health services so that the provisions of these guidelines can be met.



GUIDELINES

Chapter | — Object and scope

Article 1 — Object

1. This recommendation aims to enhance the protection of the dignity, human rights and fundamental
freedoms of persons with mental disorder, in particular those who are subject to involuntary placement or
involuntary treatment.

2. The provisions of this recommendation do not limit or otherwise affect the possibility for a member

state to grant persons with mental disorder a wider measure of protection than is stipulated in this
recommendation.

Article 2 — Scope and definitions
Scope

1. This recommendation applies to persons with mental disorder defined in accordance with
internationally accepted medical standards.

2. Lack of adaptation to the moral, social, political or other values of a society, of itself, should not be
considered a mental disorder.

Definitions
3. For the purpose of this recommendation, the term:

- “competent body” means an authority, or a person or body provided for by law which is distinct from
the person or body proposing an involuntary measure, and that can make an independent decision;

- “court” includes reference to a court-like body or tribunal;
— “facility” encompasses facilities and units;

- “personal advocate” means a person helping to promote the interests of a person with mental
disorder and who can provide moral support to that person in situations in which the person feels vulnerable;

- “representative” means a person provided for by law to represent the interests of, and take decisions
on behalf of, a person who does not have the capacity to consent;

- “therapeutic purposes” includes prevention, diagnosis, control or cure of the disorder, and
rehabilitation;

- “treatment” means an intervention (physical or psychological) on a person with mental disorder that,

taking into account the person’s social dimension, has a therapeutic purpose in relation to that mental
disorder. Treatment may include measures to improve the social dimension of a person’s life.

Chapter Il - General provisions

Article 3 — Non-discrimination

1. Any form of discrimination on grounds of mental disorder should be prohibited.
2. Member states should take appropriate measures to eliminate discrimination on grounds of mental
disorder.



Article 4 — Civil and political rights
1. Persons with mental disorder should be entitled to exercise all their civil and political rights.

2. Any restrictions to the exercise of those rights should be in conformity with the provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms and should not be based on the
mere fact that a person has a mental disorder.

Article 5 — Promotion of mental health

Member states should promote mental health by encouraging the development of programmes to improve
the awareness of the public about the prevention, recognition and treatment of mental disorders.

Article 6 — Information and assistance on patients’ rights

Persons treated or placed in relation to mental disorder should be individually informed of their rights as
patients and have access to a competent person or body, independent of the mental health service, that can,
if necessary, assist them to understand and exercise such rights.

Article 7 — Protection of vulnerable persons with mental disorders

1. Member states should ensure that there are mechanisms to protect vulnerable persons with mental
disorders, in particular those who do not have the capacity to consent or who may not be able to resist
infringements of their human rights.

2. The law should provide measures to protect, where appropriate, the economic interests of persons
with mental disorder.

Article 8 — Principle of least restriction

Persons with mental disorder should have the right to be cared for in the least restrictive environment
available and with the least restrictive or intrusive treatment available, taking into account their health needs
and the need to protect the safety of others.

Article 9 — Environment and living conditions

1. Facilities designed for the placement of persons with mental disorder should provide each such
person, taking into account his or her state of health and the need to protect the safety of others, with an
environment and living conditions as close as possible to those of persons of similar age, gender and culture
in the community. Vocational rehabilitation measures to promote the integration of those persons in the
community should also be provided.

2. Facilities designed for the involuntary placement of persons with mental disorder should be
registered with an appropriate authority.

Article 10 — Health service provision
Member states should, taking into account available resources, take measures:

i to provide a range of services of appropriate quality to meet the mental health needs of persons with
mental disorder, taking into account the differing needs of different groups of such persons, and to ensure
equitable access to such services;

ii. to make alternatives to involuntary placement and to involuntary treatment as widely available as
possible;

iii. to ensure sufficient provision of hospital facilities with appropriate levels of security and of
community-based services to meet the health needs of persons with mental disorder involved with the
criminal justice system;



iv. to ensure that the physical health care needs of persons with mental disorder are assessed and that
they are provided with equitable access to services of appropriate quality to meet such needs.

Article 11 — Professional standards

1. Professional staff involved in mental health services should have appropriate qualifications and
training to enable them to perform their role within the services according to professional obligations and
standards.

2. In particular, staff should receive appropriate training on:

i protecting the dignity, human rights and fundamental freedoms of persons with mental disorder;

ii.. understanding, prevention and control of violence;

iii. measures to avoid the use of restraint or seclusion;

iv. the limited circumstances in which different methods of restraint or seclusion may be justified, taking
into account the benefits and risks entailed, and the correct application of such measures.

Article 12 — General principles of treatment for mental disorder

1. Persons with mental disorder should receive treatment and care provided by adequately qualified

staff and based on an appropriate individually prescribed treatment plan. Whenever possible the treatment
plan should be prepared in consultation with the person concerned and his or her opinion should be taken
into account. The plan should be regularly reviewed and, if necessary, revised.

2. Subject to the provisions of chapter Ill and Articles 28 and 34 below, treatment may only be provided
to a person with mental disorder with his or her consent if he or she has the capacity to give such consent,
or, when the person does not have the capacity to consent, with the authorisation of a representative,
authority, person or body provided for by law.

3. When because of an emergency situation the appropriate consent or authorisation cannot be
obtained, any treatment for mental disorder that is medically necessary to avoid serious harm to the health of
the individual concerned or to protect the safety of others may be carried out immediately.

Article 13 — Confidentiality and record-keeping

1. All personal data relating to a person with mental disorder should be considered to be confidential.
Such data may only be collected, processed and communicated according to the rules relating to
professional confidentiality and personal data protection.

2. Clear and comprehensive medical and, where appropriate, administrative records should be
maintained for all persons with mental disorder placed or treated for such a disorder. The conditions
governing access to that information should be clearly specified by law.

Article 14 — Biomedical research

Biomedical research on a person with mental disorder should respect the provisions of this recommendation
and the relevant provisions of the Convention on Human Rights and Biomedicine [, its additional Protocol on
Biomedical Research” Jand the other legal provisions ensuring the protection of persons in research
contexts.

Article 15 — Dependants of a person with mental disorder

The needs of family members, in particular children, who are dependent on a person with mental disorder
should be given appropriate consideration.

) Subject to the adoption of the additional Protocol prior to the adoption of this recommendation
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Chapter Ill — Involuntary placement in psychiatric facilities, and involuntary treatment, for mental
disorder

Article 16 — Scope of chapter Il
The provisions of this chapter apply to persons with mental disorder:

i who have the capacity to consent and are refusing the placement or treatment concerned; or
ii. who do not have the capacity to consent and are objecting to the placement or treatment concerned.

Article 17 — Criteria for involuntary placement
1. A person may be subject to involuntary placement only if all the following conditions are met:

i the person has a mental disorder;
ii. the person’s condition represents a significant risk of serious harm to his or her health or to other

persons;
iii. the placement includes a therapeutic purpose;

iv. no less restrictive means of providing appropriate care are available;

2 the opinion of the person concerned has been taken into consideration.

2. The law may provide that exceptionally a person may be subject to involuntary placement, in

accordance with the provisions of this chapter, for the minimum period necessary in order to determine
whether he or she has a mental disorder that represents a significant risk of serious harm to his or her health
or to others if:

i his or her behaviour is strongly suggestive of such a disorder;

ii. his or her condition appears to represent such a risk;

iii. there is no appropriate, less restrictive means of making this determination; and
iv. the opinion of the person concerned has been taken into consideration.

Article 18 — Criteria for involuntary treatment
A person may be subject to involuntary treatment only if all the following conditions are met:

i the person has a mental disorder;

ii. the person’s condition represents a significant risk of serious harm to his or her health or to other
persons;

iii. no less intrusive means of providing appropriate care are available;

iv. the opinion of the person concerned has been taken into consideration.

Article 19 — Principles concerning involuntary treatment

—_

Involuntary treatment should:

i address specific clinical signs and symptoms;
ii. be proportionate to the person’s state of health;
iii. form part of a written treatment plan;

iv. be documented;
V. where appropriate, aim to enable the use of treatment acceptable to the person as soon as possible.
2. In addition to the requirements of Article 12.1 above, the treatment plan should:

i whenever possible be prepared in consultation with the person concerned and the person’s personal
advocate or representative, if any;

ii. be reviewed at appropriate intervals and, if necessary, revised, whenever possible in consultation
with the person concerned and his or her personal advocate or representative, if any.

3. Member states should ensure that involuntary treatment only takes place in an appropriate
environment.



Article 20 — Procedures for taking decisions on involuntary placement and/or involuntary treatment
Decision

1. The decision to subject a person to involuntary placement should be taken by a court or another
competent body. The court or other competent body should:

i take into account the opinion of the person concerned;
ii. act in accordance with procedures provided by law based on the principle that the person concerned
should be seen and consulted.

2. The decision to subject a person to involuntary treatment should be taken by a court or another
competent body. The court or other competent body should:

i take into account the opinion of the person concerned;
ii. act in accordance with procedures provided by law based on the principle that the person concerned
should be seen and consulted.

However, the law may provide that when a person is subject to involuntary placement the decision to
subject that person to involuntary treatment may be taken by a doctor having the requisite competence and
experience, after examination of the person concerned and taking into account his or her opinion.

3. Decisions to subject a person to involuntary placement or to involuntary treatment should be
documented and state the maximum period beyond which, according to law, they should be formally
reviewed. This is without prejudice to the person’s rights to reviews and appeals, in accordance with the
provisions of Article 25.

Procedures prior to the decision
4. Involuntary placement, involuntary treatment, or their extension should only take place on the basis
of examination by a doctor having the requisite competence and experience, and in accordance with valid

and reliable professional standards.

5. That doctor or the competent body should consult those close to the person concerned, unless the
person objects, it is impractical to do so, or it is inappropriate for other reasons.

6. Any representative of the person should be informed and consulted.

Article 21 — Procedures for taking decisions on involuntary placement and/or involuntary treatment
in emergency situations

1. Procedures for emergency situations should not be used to avoid applying the procedures set out in
Article 20.
2. Under emergency procedures:

i involuntary placement or involuntary treatment should only take place for a short period of time on
the basis of a medical assessment appropriate to the measure concerned;

ii. paragraphs 5 and 6 of Article 20 should be complied with as far as possible;

iii. decisions to subject a person to involuntary placement or to involuntary treatment should be
documented and state the maximum period beyond which, according to law, they should be formally
reviewed. This is without prejudice to the person’s rights to reviews and appeals, in accordance with the
provisions of Article 25.

3. If the measure is to be continued beyond the emergency situation, a court or another competent
body should take decisions on the relevant measure, in accordance with Article 20, as soon as possible.

Article 22 — Right to information

1. Persons subject to involuntary placement or involuntary treatment should be promptly informed,
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verbally and in writing, of their rights and of the remedies open to them.

2. They should be informed regularly and appropriately of the reasons for the decision and the criteria
for its potential extension or termination.

3. The person’s representative, if any, should also be given the information.

Article 23 — Right to communication and to visits of persons subject to involuntary placement
The right of persons with mental disorder subject to involuntary placement:

i to communicate with their lawyers, representatives or any appropriate authority should not be
restricted. Their right to communicate with their personal advocates or other persons should not be
unreasonably restricted;

ii. to receive visits should not be unreasonably restricted, taking into account the need to protect
vulnerable persons or minors placed in or visiting a psychiatric facility.

Article 24 — Termination of involuntary placement and/or involuntary treatment

1. Involuntary placement or involuntary treatment should be terminated if any of the criteria for the
measure are no longer met.

2. The doctor in charge of the person’s care should be responsible for assessing whether any of the
relevant criteria are no longer met unless a court has reserved the assessment of the risk of serious harm to
others to itself or to a specific body.

3. Unless termination of a measure is subject to judicial decision, the doctor, the responsible authority
and the competent body should be able to take action on the basis of the above criteria in order to terminate
that measure.

4. Member states should aim to minimise, wherever possible, the duration of involuntary placement by
the provision of appropriate aftercare services.

Article 25 — Reviews and appeals concerning the lawfulness of involuntary placement and/or
involuntary treatment

1. Member states should ensure that persons subject to involuntary placement or involuntary treatment
can effectively exercise the right:

i to appeal against a decision;

ii. to have the lawfulness of the measure, or its continuing application, reviewed by a court at
reasonable intervals;

iii. to be heard in person or through a personal advocate or representative at such reviews or appeals.

2. If the person, or that person’s personal advocate or representative, if any, does not request such
review, the responsible authority should inform the court and ensure that the continuing lawfulness of the
measure is reviewed at reasonable and regular intervals.

3. Member states should consider providing the person with a lawyer for all such proceedings before a
court. Where the person cannot act for him or herself, the person should have the right to a lawyer and,
according to national law, to free legal aid. The lawyer should have access to all the materials, and have the
right to challenge the evidence, before the court.

4. If the person has a representative, the representative should have access to all the materials, and
have the right to challenge the evidence, before the court.

5. The person concerned should have access to all the materials before the court subject to the
protection of the confidentiality and safety of others according to national law. If the person has no
representative, he or she should have access to assistance from a personal advocate in all procedures
before a court.



6. The court should deliver its decision promptly. If it identifies any violations of the relevant national
legislation it should send these to the relevant body.

7. A procedure to appeal the court’s decision should be provided.

Chapter IV — Placement of persons not able to consent in the absence of objection
Article 26 — Placement of persons not able to consent in the absence of objection
Member states should consider applying appropriate provisions to protect a person with mental disorder who

does not have the capacity to consent and who is considered in need of placement and does not object to
the placement.

Chapter V — Specific situations
Article 27 — Seclusion and restraint
1. Seclusion or restraint should only be used in appropriate facilities, and in compliance with the

principle of least restriction, to prevent imminent harm to the person concerned or others, and in proportion
to the risks entailed.

2. Such measures should only be used under medical supervision, and should be appropriately
documented.
3. In addition, with the exception of restraint used infrequently and for no more than a short period:

i the person subject to seclusion or restraint should be regularly monitored;
ii.. the reasons for, and duration of, such measures should be recorded in the person’s medical records
and in a register.

Article 28 — Specific treatments

1. Treatment for mental disorder that is not aimed at producing irreversible physical effects but may be
particularly intrusive should be used only if no less intrusive means of providing appropriate care is available.
Member states should ensure that the use of such treatment is:

i subject to appropriate ethical scrutiny;

ii. in accordance with appropriate clinical protocols reflecting international standards and safeguards;
iii. except in emergency situations as referred to in Article 12, with the person’s informed, written
consent or, in the case of a person who does not have the capacity to consent, the authorisation of a court or
competent body;

iv. fully documented and recorded in a register.

2. Use of a treatment for mental disorder with the aim of producing irreversible physical effects should
be exceptional, and should not be used in the context of involuntary placement. Such a treatment should
only be carried out if the person concerned has given free, informed and specific consent in writing. The
treatment should be fully documented and recorded in a register, and used only:

i in accordance with the law;

ii. subject to appropriate ethical scrutiny;

iii. in accordance with the principle of least restriction;

iv. if an independent second medical opinion agrees that it is appropriate; and

V. in accordance with appropriate clinical protocols reflecting international standards and safeguards.

Article 29 — Minors

1. The provisions of this recommendation should apply to minors unless a wider measure of protection
is provided.



2. In decisions concerning placement and treatment, whether provided involuntarily or not, the opinion
of the minor should be taken into consideration as an increasingly determining factor in proportion to his or
her age and degree of maturity.

3. A minor subject to involuntary placement should have the right to assistance from a representative
from the start of the procedure.

4. A minor should not be placed in a facility in which adults are also placed, unless such a placement
would benefit the minor.

5. Minors subject to placement should have the right to a free education and to be reintegrated into the

general school system as soon as possible. If possible, the minor should be individually evaluated and
receive an individualised educational or training programme.

Article 30 — Procreation

The mere fact that a person has a mental disorder should not constitute a justification for permanent
infringement of his or her capacity to procreate.

Article 31 — Termination of pregnancy

The mere fact that a person has a mental disorder should not constitute a justification for termination of her
pregnancy.

Chapter VI - Involvement of the criminal justice system
Article 32 — Involvement of the police

1. In the fulfilment of their legal duties, the police should coordinate their interventions with those of
medical and social services, if possible with the consent of the person concerned, if the behaviour of that
person is strongly suggestive of mental disorder and represents a significant risk of harm to him or herself or
to others.

2. Where other appropriate possibilities are not available the police may be required, in carrying out
their duties, to assist in conveying or returning persons subject to involuntary placement to the relevant
facility.

3. Members of the police should respect the dignity and human rights of persons with mental disorder.
The importance of this duty should be reinforced during training.

4. Members of the police should receive appropriate training in the assessment and management of

situations involving persons with mental disorder, which draws attention to the vulnerability of such persons
in situations involving the police.

Article 33 — Persons who have been arrested
If a person whose behaviour is strongly suggestive of mental disorder is arrested:
i the person should have the right to assistance from a representative or an appropriate personal

advocate during the procedure;
ii. an appropriate medical examination should be conducted promptly at a suitable location to establish:

a. the person’s need for medical care, including psychiatric care;
b. the person’s capacity to respond to interrogation;
C. whether the person can be safely detained in non-health care facilities.

Article 34 — Involvement of the courts

1. Under criminal law, courts may impose placement or treatment for mental disorder whether the
person concerned consents to the measure or not. Member states should ensure that the person can
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effectively exercise the right to have the lawfulness of the measure, or its continuing application, reviewed by
a court at reasonable intervals. The other provisions of chapter Ill should be taken into account in such
placements or treatments; any non-application of those provisions should be justifiable.

2. Courts should make sentencing decisions concerning placement or treatment for mental disorder on
the basis of valid and reliable standards of medical expertise, taking into consideration the need for persons
with mental disorder to be treated in a place appropriate to their health needs. This provision is without
prejudice to the possibility, according to law, for a court to impose psychiatric assessment and a psychiatric
or psychological care programme as an alternative to imprisonment or to the delivery of a final decision.

Article 35 — Penal institutions

1. Persons with mental disorder should not be subject to discrimination in penal institutions. In
particular, the principle of equivalence of care with that outside penal institutions should be respected with
regard to their health care. They should be transferred between penal institution and hospital if their health
needs so require.

2. Appropriate therapeutic options should be available for persons with mental disorder detained in
penal institutions.

3. Involuntary treatment for mental disorder should not take place in penal institutions except in hospital
units or medical units suitable for the treatment of mental disorder.

4. An independent system should monitor the treatment and care of persons with mental disorder in
penal institutions.

Chapter VII — Quality assurance and monitoring
Article 36 — Monitoring of standards

1. Member states should ensure that compliance with the standards set by this recommendation and
by mental health law is subject to appropriate monitoring. That monitoring should cover:

i compliance with legal standards;
ii. compliance with technical and professional standards.

2. The systems for conducting such monitoring should:

i have adequate financial and human resources to perform their functions;

ii. be organisationally independent from the authorities or bodies monitored;

iii. involve mental health professionals, lay persons, persons with mental disorder and those close to

such persons;
iv. be coordinated, where appropriate, with other relevant audit and quality assurance systems.

Article 37 — Specific requirements for monitoring
1. Monitoring compliance with standards should include:

i conducting visits and inspections of mental health facilities, if necessary without prior notice, to
ensure:

a. that persons are only subject to involuntary placement in facilities registered by an
appropriate authority, and that such facilities are suitable for that function;
b. that suitable alternatives to involuntary placement are provided;

ii. monitoring compliance with professional obligations and standards;

iii. ensuring powers exist to investigate the death of persons subject to involuntary placement or
involuntary treatment, and that any such death is notified to the appropriate authority and is subject to an
independent investigation;

iv. reviewing situations in which communication has been restricted;

2 ensuring that complaints procedures are provided and complaints responded to appropriately.
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2. Appropriate follow-up of the results of monitoring should be ensured.

3. In respect of persons subject to provisions of mental health law, the persons conducting monitoring
should be entitled:

i to meet privately with such persons, and with their consent or that of their representatives, have
access to their medical file at any time;

ii. to receive confidential complaints from such persons;

iii. to obtain from authorities or staff responsible for the treatment or care of such persons any
information that may reasonably be considered necessary for the performance of their functions, including
anonymised information from medical records.

Article 38 — Statistics, advice and reporting

1. Systematic and reliable anonymised statistical information on the application of mental health law
and on complaints should be collected.

2. Those responsible for the care of persons with mental disorder should:

i receive from those responsible for quality assurance and monitoring:

a. regular reports, and where possible publish those reports;
b. advice on the conditions and facilities appropriate to the care of persons with mental
disorder;

ii. respond to questions, advice and reports arising from the quality assurance and monitoring systems.

3. Information on the implementation of mental health law and actions concerning compliance with
standards should be made available to the public.
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Draft Explanatory Report
to the draft Recommendation Rec (...)...
of the Committee of Ministers to member states
concerning the protection of the human rights and dignity
of persons with mental disorder

Introduction

1.

Mental disorders can have significant effects on a person’s emotions, perceptions, and capacities to
think and to reason. Such effects may have important consequences for the person’s private and
family life, as well as consequences in the person’s other social roles, for example his or her
employment. It is increasingly recognised that mild forms of mental disorder are very common; the
World Health Organisation estimates that about 1 in 4 persons will have a mental disorder at some
point during his or her life. Often, such disorders do not come to medical attention, or are treated by
a primary care physician.

Serious mental disorders are far less common. The effects of such disorders are more fundamental,
and can involve serious risks to the person’s life or health, or to the life or health of others. The
potential need to take measures to ensure the protection of such persons, and where necessary
society, is recognised in Article 5 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (1950).

On 22 February 1983, the Committee of Ministers of the Council of Europe adopted
Recommendation R (83)2 to member states concerning the legal protection of persons suffering
from mental disorder placed as involuntary patients. Since that time, there have been considerable
developments in approaches to the care and treatment of those with mental disorder, in particular in
relation to the possibility of treating persons with mental disorder outside the hospital setting. The
use of certain forms of treatment for mental disorder has also been actively debated.

On 12 April 1994, the Parliamentary Assembly of the Council of Europe adopted Recommendation
1235 (1994) on psychiatry and human rights, in which it proposed the development of a
Recommendation of wider scope that would guarantee respect for the human rights of psychiatric
patients.

Drafting of the Recommendation

5.

In the light of the Parliamentary Assembly’s Recommendation, the Committee of Ministers
established a Working Party under the authority of the Steering Committee on Bioethics in order to
draw up guidelines to be included in a new legal instrument of the Council of Europe. These
guidelines were to be aimed at ensuring the protection of the human rights and dignity of people with
mental disorder, especially those placed as involuntary patients, including their right to appropriate
treatment.

The Working Party was chaired initially by Professor Jan de Boer (Netherlands, 1996-98) and then by
Professor David Kingdon (United Kingdom). The members of the Working Party were nominated by
relevant Committees of the Council of Europe including the CDCJ (European Committee on Legal Co-
operation), the CDSP (European Health Committee), the CDBI (Steering Committee on Bioethics), the
CDDH (Steering Committee for Human Rights) and the CDPC (European Committee on Crime
Problems). The members were: Mr Frank Schirmann (Vice-Chair, Switzerland), Professor Hans F.M.
Crombag (Netherlands, 1996-97), Mr Vincent de Gaetano (Malta, 1996-97), Dr Pierre Lamothe (France,
from 1999), Professor Jouko K. Lonnqvist (Finland), Dr Michael Mulcahy (Ireland, from 1998), Mr lonel
Olteanu (Romania, 1997-99), Professor Helmut Remschmidt (Germany, 1998-2001), Professor Dr Peter
Riedesser (Germany, from 2001), Professor Emmanuel Roucounas (Greece) and Mrs Mariavaleria Del
Tufo (ltaly).

The Working Party benefited from the valuable experience of the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). In particular, it
held an exchange of views with its first Vice-President and with an expert to the CPT. Attention is
drawn to The CPT Standards (CPT/Inf/E (2002)1 rev 2003), and in particular section VI which is
devoted to involuntary placement in psychiatric establishments and section IV concerning health
care services in prisons. References in this Explanatory Report to the views and expectations of the
CPT are based on that document.
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10.

Title

11.

In January 2000 the Working Party issued, with the authorisation of the Steering Committee on
Bioethics, a “White Paper” for the purposes of public consultation with a view to drawing up the
proposed guidelines. The White Paper, which was a discussion document, included fifteen elements
regarding the protection of persons with mental disorder that could be covered by a future legal
instrument. The responses to the consultation supported the need to include all these elements, and
also contributed to the further refinement of the principles to be reflected within each element in the
future legal text. After the Working Party had agreed on the principles, they were codified into the
format of a draft Recommendation of the Committee of Ministers of the Council of Europe. The final
text covers all the elements included in the White Paper, expressed in 38 Articles for the sake of
clarity.

The draft Recommendation was examined by the Steering Committee on Bioethics (CDBI) at its
meetings in December 2003 and in March 2004 under the chairmanship of Mrs Dubravka Simonovic
(Croatia). The CDBI's work was assisted by a Drafting Group'.

The Recommendation is accompanied by this Explanatory Report, drawn up under the responsibility
of the Secretary General of the Council of Europe. It takes into account the discussions held in the
Working Party entrusted with the initial preparation of the Recommendation, in the CDBI and its
Drafting Group, and the remarks and proposals made by delegations. The Explanatory Report is not
an authoritative interpretation of the Recommendation. Nevertheless, it covers the main issues of the
preparatory work and provides information to clarify the object and purpose of the Recommendation
and to make the scope of its provisions more comprehensible.

The title identifies this instrument as the “Recommendation Rec (..).. of the Committee of Ministers to
member states concerning the protection of the human rights and dignity of persons with mental
disorder”. The use of the word “concerning” makes clear that the Recommendation is not a
comprehensive account of the human rights of persons with mental disorder; such persons are also
entitled to the rights and freedoms set out in other instruments applicable to persons in general, such
as the European Convention for the Protection of Human Rights and Fundamental Freedoms
(“European Convention on Human Rights”) of 4 November 1950 and the Convention for the
Protection of Human Rights and Dignity of the Human Being with regard to the Application of Biology
and Medicine (“Convention on Human Rights and Biomedicine”) of 4 April 1997.

Preamble

12.

13.

14.

15.

The recognition of past and continuing violations of the rights of persons subject to involuntary
placement is the reason why the Preamble emphasises that, in particular, those who are subject to
involuntary placement or involuntary treatment require appropriate levels of protection.

The effects of mental disorder on a person’s emotions, thinking and perception may be seen as
concerning the essence of a person’s individuality. Similarly, treatments that alter such aspects of a
person’s functioning may also be seen as influencing a person’s individuality. Psychiatric treatment
and care requires a detailed knowledge of intimate aspects of the person’s feelings and beliefs, so
that persons with mental disorder may be, or feel that they are, particularly vulnerable in their contact
with mental health services. The Preamble emphasises that such vulnerability must never be
exploited, in particular emotionally (or psychologically), physically, sexually or financially.

The potential vulnerability of persons with mental disorder means that an appropriate regulatory
framework to guide mental health professionals in their practice is required. The law, independent
monitoring bodies and the framework of professional standards will set the context within which
mental health professionals work. However, they remain responsible for upholding, as far as they are
able to do so, the relevant ethical and legal standards in their individual contacts with persons with
mental disorder.

The Preamble requires mental health professionals to regularly review their practice. This is
discussed in paragraphs 80-84 below. Further, by encouraging openness and transparency, the
requirement aims to minimise the risk of exploitation of persons with mental disorder.

! Members of the Drafting Group were: Mrs Dubravka SIMONOVIC (Chair, Croatia); Dr Anna BROCKMANN (Germany), Professor
David KINGDON (United Kingdom), Mrs Rachelle LE COTTY (France), Ms Femma PAIS (Netherlands), Dr Svetlana POLUBINSKAYA
(Russian Federation), Mrs Ruth REUSSER (Switzerland) and Professor Henriette ROSCAM ABBING (Netherlands).
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Chapter | — Object and scope

Article 1 — Object

16.

17.

The aim of the Recommendation is to protect the dignity, human rights and fundamental freedoms of
all persons with mental disorder. Those who are subject to involuntary placement or to involuntary
treatment may be regarded as a group of such persons who are particularly vulnerable and hence
their need for protection is emphasised.

The second paragraph of this Article makes clear that States may apply rules of a more protective
nature than those contained in the Recommendation. In other words, the text lays down common
standards with which States should comply, while allowing them to provide greater protection of
persons with mental disorder.

Article 2 — Scope and definitions

18.

19.

20.

21.

22.

23.

24.

25.

The first paragraph of the Article specifies that the Recommendation applies to persons with mental
disorder defined in accordance with internationally accepted medical standards. However, the
provisions of the Recommendation only apply to a person with mental disorder insofar as they are
relevant to that person’s condition.

Relevant provisions of the Recommendation are also applicable to a person who is subject to
involuntary placement according to Article 17 in order to determine whether a mental disorder is
present.

An example of an internationally accepted medical standard is that provided by Chapter V of the
World Health Organisation’s International Statistical Classification of Diseases and Related Health
Problems, which concerns Mental and Behavioural Disorders (ICD-10). This includes mental
disorders that occur predominately in childhood or in old age (such as dementia) as well as disorders
occurring in adult life, including mental disorders due to the use of alcohol and other psychoactive
substances. This method of defining mental disorder aims to prevent idiosyncratic approaches to
diagnosis. So-called “sluggish schizophrenia” is one example of such an idiosyncratic approach; it
was a diagnosis applied under certain totalitarian regimes in the past but not recognised elsewhere
in the world.

The ICD-10 does not use the term “mental illness” although it describes disorders such as
schizophrenia and bipolar affective disorder that are commonly regarded as ilinesses. ICD-10 also
includes disorders of personality, and describes such disorders in adults as follows:

“These are severe disturbances in the personality and behavioural tendencies of the
individual; not directly resulting from disease, damage, or other insult to the brain, or from
another psychiatric disorder; usually involving several areas of the personality; nearly always
associated with considerable personal distress and social disruption; and usually manifest
since childhood or adolescence and continuing throughout adulthood.”

The ICD-10 also uses the term “mental retardation” to describe the following condition:

“A condition of arrested or incomplete development of the mind, which is especially
characterised by impairment of skills manifested during the developmental period, skills
which contribute to the overall level of intelligence i.e. cognitive, language, motor and social
abilities.”

Outside the classification the term “mental retardation” is seldom used, alternatives such as “learning
disability” or “mental handicap® being preferred in different countries. The preferences of persons
with such conditions concerning the description of their condition should also be taken into account.
No terminology will be considered ideal by everyone. In this Report, the term “mental handicap” is
used.

Persons with mental handicap and persons with mental iliness are very different groups of people
and their needs should not be equated. However, both groups of people may be vulnerable and
ensuring their appropriate protection is central to this Recommendation. The Recommendation
contains provisions that may be relevant to both groups of people, but they are only applicable to a
particular person insofar as relevant to that person’s condition.

In particular, the general provisions of Chapter Il may be relevant to persons with mental handicap,
notably the principle of least restriction (Article 8) and the requirements of Article 9.1 concerning
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26.

27.
28.

20.

30.

31.

32.

33.

34.

35.

environment and living conditions, as well as the protective provisions of Article 30 concerning
procreation. Persons with a mental handicap sometimes exhibit seriously aggressive and/or
irresponsible behaviour. Such behaviour may or may not be associated with mental iliness. In the
absence of less restrictive or specific alternatives the use of mental health legislation may be
considered, in which case Chapter Il of the Recommendation would be relevant. However,
involuntary measures should never be applied to a person with mental handicap merely on the basis
of that condition. The relevant criteria and procedures set out in Chapter Ill should be fulfilled before
any person with a mental disorder, whether mental iliness, mental handicap or any other mental
disorder, may be subject to an involuntary measure.

The second paragraph of Article 2 repeats a principle set out in Article 2 of Recommendation R (83)2
of the Committee of Ministers to member states concerning the legal protection of persons suffering
from mental disorder placed as involuntary patients. This principle follows the jurisprudence of the
European Court of Human Rights, for example in its judgement in the Winterwerp case, that: "

Article 5.1e [of the European Convention on Human Rights] obviously cannot be taken as permitting
the detention of a person simply because his views or behaviour deviate from the norms prevailing in a
particular society."2

Paragraph 3 defines certain key terms used in this Recommendation.

The characteristics of a court, court-like body or tribunal should be interpreted in line with the case
law of the European Court of Human Rights. Article 6 of the European Convention on Human Rights
refers to “an independent and impartial tribunal established by law”. According to the European
Court of Human Rights, the “tribunal” is characterised by the fact that it is a body with a judicial
function, namely determining matters within its competence on the basis of rules of law and after
proceedings conducted in a prescribed manner. The tribunal should satisfy the following conditions:

i is established by law and meets the requirements of independence and impartiality;

ii. can determine all aspects of the dispute or charge to which Article 6 applies and hence give
a binding decision on the matter before it;

iii. is accessible to the individual concerned.

In this Recommendation “facility” refers to premises (encompassing facilities and units) in which a
person with mental disorder may be placed. The term should be understood in a broad sense. In
Chapter Ill, the more specific term “psychiatric facilities” is used (see paragraph 117 below).

Different states may have different names for the role of a “personal advocate” as defined in this
Recommendation. According to the national system concerned, personal advocates may be
nominated by the person or provided by law. The personal advocate might for instance be a family
member, a lawyer or a counsellor appointed by an authority.

A representative is a person provided for by law (for example a parent in relation to a child) or
appointed through a legal process, for example by a court.

When a person comes into contact with mental health services for the first time, it is not always
possible to make an exact diagnosis immediately. If appropriate, a provisional diagnosis is made
which can then be reviewed in the light of further observation, including where relevant the person’s
response to treatment offered on the basis of the provisional diagnosis. Therefore, the term
“diagnosis” is included within the definition of “therapeutic purposes”.

With regard to the definitions of “treatment” and “therapeutic purposes”, it should be noted that some
mental disorders, such as dementia, are not curable at the present time. However, in some cases it
may be possible to slow down the rate of deterioration. Other disorders, such as bipolar affective
disorder, may be recurrent. Although it may not be possible to cure the disorder, an acute episode of
mania or depression can be treated and the person returned to a normal level of functioning. Both of
these examples would be covered by the reference to “control” in the definition of therapeutic
purposes used in this Recommendation. Similarly, interventions that aim to limit the impact of deficits
in functioning as a result of schizophrenia on a person’s life (normally referred to as rehabilitation)
would also be covered by the same reference.

In the definition of treatment, the reference to physical interventions includes the use of
pharmacological interventions.

The reference to the social dimension of a person’s life in the definition of treatment reflects the fact
that the existence of positive social relationships with others, for example family and friends, in which

2Winten/ver/o v The Netherlands, judgment of 24 October 1979, Application number 00006301/73
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36.

37.

38.

a person feels valued and is able to express him or herself to the extent he or she wishes to do so,
can have a beneficial effect on mental health. Persons with mental disorder, particularly those with
mental disorders of a serious nature, who are living in a situation of relative isolation may benefit
from interventions designed to improve the social dimension of their life, for example attendance at a
specialist day centre, social activity centre, or in a group activity.

The meaning of the following terms for the purposes of this Recommendation was also agreed:

“Psychiatrist” means a medical doctor with special expertise and qualifications in assessment,
diagnosis and treatment of mental disorder.

“Doctor having the requisite competence and experience” means a medical doctor who is not
necessarily a psychiatrist, as may be the case in emergency situations, but who has sufficient
experience to deal with the medical and administrative issues raised by placement or treatment
whether on a voluntary or involuntary basis.

“Risk” can be interpreted as the chance that harm may occur.

“Placement” refers to the action of being placed in a particular facility for a particular purpose or
purposes; in the context of this Recommendation those purposes would be one or more therapeutic
purposes. Such placements can be on a voluntary basis, for example when a person is offered a
place in a hospital or a rehabilitation hostel and accepts that offer. Alternatively, placements can be
on an involuntary basis under the conditions set by Chapter Il of this Recommendation.

The concept of “emergency situations” is explained in paragraphs 98 and 160 of this Report.

Chapter Il - General provisions

Article 3 — Non-discrimination

39.

40.

41.

42.

The requirement in paragraph 2 to take measures to eliminate any form of discrimination on the
grounds of past or present mental disorder is the corollary of the general principle prohibiting
discrimination on any grounds set out in Protocol No. 12 to the Convention for the Protection of
Human Rights and Fundamental Freedoms of 4 November 2000 (ETS 177). This general principle,
set out in paragraph 1, is also acknowledged at a global level, for example in Principle 1(4) of the
United Nations Resolution A/RES/46/119 of 17 December 1991 concerning The protection of
persons with mental illness and the improvement of mental health care. Paragraph 2 reflects the fact
that examples of discrimination against persons on the grounds of mental disorder still exist at
present.

In this Article, as in Protocol No. 12, the other instruments of the Council of Europe, and the case law
of the European Court of Human Rights, the term “discrimination” is understood to mean “unfair
discrimination”. In particular, the principle cannot prohibit positive measures that may be
implemented with the aim of re-establishing a balance in favour of those at a disadvantage on the
grounds of their past or present mental disorder. Hence, special measures undertaken to protect the
rights or secure the advancement of persons with mental disorder should not be regarded as
discriminatory.

The possibility that particular groups of people with past or present mental disorder may be subject
to discrimination should be recognised and may need to be addressed. For example, some people
have reported particularly negative responses if they inform others that they have been admitted to a
psychiatric facility or have been subject to an involuntary measure. However, a proportionate
measure which is taken to prevent potentially serious risk to others — for example refusing to grant a
person with a history of recurrent severe mental iliness a firearms licence — should not be regarded
as discrimination within the meaning of this Article or the other instruments of the Council of Europe.

Persons who have, or have had, mental disorders linked to the use of alcohol or psychoactive
substances are often negatively perceived by the public, as may those who may be classified by the
ICD-10 as having a disorder of sexual preference such as paedophilia. In the example of
paedophilia, the protection of children is the paramount consideration. However, it is important to
ensure that where a distinction is made (for example with regard to civil rights or access to services)
between persons classified as having paedophilia and other persons that the distinction is justifiable.
The existence of negative attitudes to specific groups of people may indicate the need for particular
attention in addressing discrimination directed at such groups, without prejudice to the applicable
sanctions in the case of criminal offences.
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43.

44.

45.

Discrimination may also arise within health services themselves, for example by patients with mental
disorder being given lower priority for treatment of their physical illnesses. Those close to persons
with mental handicap have expressed concerns of this nature. On a wider scale, whether the
allocation of personnel and financial resources to mental health services is fair in comparison to the
allocation made to physical health services warrants consideration.

Persons with mental disorder may meet prejudice and discrimination in their daily life, for example in
relation to employment or insurance. Accommodation may also be problematic; for example, there
have been reports of local residents opposing new housing schemes in their neighbourhood for
people who have mental disorder.

Discrimination is separate from stigma, although stigmatisation may increase the likelihood of
discrimination. Society’s perception of mental disorder influences the likelihood of either
stigmatisation or discrimination. The media’s role in addressing discrimination should be considered;
for example, media use of derogatory terms for persons with mental disorder, or incorrect use of the
term “schizophrenia” in inappropriate situations may reinforce negative attitudes to persons with
mental disorder.

Article 4 — Civil and political rights

46.

47.

48.

49.

This Article draws attention to the need to take due account of the provisions of Articles 3 (which
concerns the prohibition of torture and inhuman or degrading treatment or punishment), 8 (respect
for private and family life), 10 (freedom of expression) and 12 (right to marry and found a family) of
the European Convention on Human Rights, as developed and interpreted by the case-law of the
European Court of Human Rights. Consideration should also be given to the International Covenant
on Civil and Political Rights (United Nations, 1966).

Restrictions on these rights should be an exception rather than the norm. Given the importance of
these rights, any restrictions on them must be prescribed by law. Such rights may be restricted for
various reasons, for example under criminal law or laws relating to child protection, but the second
paragraph emphasises that restrictions should be in conformity with the provisions of the European
Convention for the Protection of Human Rights and Fundamental Freedoms and should not be
based on the mere fact that a person has a mental disorder. Any such restriction should therefore
respect the guarantees provided by that Convention (for example that the restriction is proportionate
to the aim pursued) and the relevant jurisprudence of the European Court of Human Rights
concerning these guarantees.

The rights to live and to work in the community, which are specified in Principle 3 of the United
Nations Resolution A/RES/46/119 concerning The protection of persons with mental illness and the
improvement of mental health care are specific examples of civil and political rights. Any restriction
on those rights should therefore comply with the conditions set out in paragraph 2 of this Article.

Principle 3 of Council of Europe Recommendation R (99)4 on principles concerning the legal
protection of incapable adults states that the person concerned “should not automatically [be
deprived] of the right to vote, or to make a will” and that he or she “whenever possible ... should be
enabled to enter into legally effective transactions of an everyday nature”. As noted in the context of
economic interests in paragraph 57 below, suitable measures should be available to manage the
affairs of a person lacking capacity for the benefit of the person concerned and to secure his or her
welfare.

Article 5 — Promotion of mental health

50.

Public education about mental disorder is important in addressing discrimination and stigma, but also
has wider purposes. Fears based on lack of information about the nature of mental disorder and the
possibilities for treatment contribute to negative attitudes (of family members and friends as well as
of the wider public) to those who have a mental disorder. These negative attitudes can contribute to
a person’s failure to seek help and appropriate treatment, and may impair the effectiveness of
treatment. Article 5 therefore emphasises the importance of promotion of mental health. As well as
helping to combat discrimination such activities, which may be included in health education
programmes, should enable members of the public to become better informed about:

action they could take to prevent the development of mental disorder;

how to recognise the development of such disorders in themselves and those close to them; and
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the options that may be available to treat such disorders. Increasing public awareness in this way
may encourage people to seek medical treatment more quickly if they develop a mental disorder.

Article 6 — Information and assistance on patients’ rights

51.

52.

53.

54.

When a person is either placed or treated for mental disorder, whether on a voluntary or involuntary
basis, he or she may be referred to as a “patient” and should be informed of his or her rights. In the
context of mental health services in different countries, different terminology may be used. Some
examples include “clients”, “users” or “consumers”. However, all such persons are entitled, if they
are placed or treated for mental disorder, to the same rights to information and assistance. Article 22
of this Recommendation covers the situation in which a person is subject to involuntary measures,

when specific information will also be required regarding the measure concerned.

All patients need general information on their rights. These include the right, when the person has
the capacity to consent, to withhold consent to treatment (unless subject to involuntary treatment).
People should also have the right to a “personal advocate”, who can help to promote their interests
and provide them with moral support in situations in which they feels vulnerable, such as interviews
with senior mental health professionals. The personal advocate could be someone close to the
person concerned, such as a family member or friend, or a person provided by an advocacy service
or voluntary body who has been trained to take up this role, or a counsellor appointed by an
authority. The possibility of a lawyer acting in this non-legal role is not excluded. An individual may
choose not to have a personal advocate, but should be aware that they can have access to a
competent person or body independent of the mental health service that can, if necessary, assist
them in the exercise of their rights. Finally, the patient should be aware of the procedure for making
a complaint.

Article 22 requires that patients subject to involuntary measures receive information about their rights
in written form. Although Article 6 does not specify that the information to be given to all patients
should be given in writing to do so would be good practice. However, written information should not
be regarded as a substitute for information given face-to-face, but as a supplement to such
information.

When the person is not able to understand the information and has a representative, that
representative should be given the information. In this situation, it is also good practice to give the
information to the person’s personal advocate, if any. Again, it would be good practice to provide the
information in writing.

Article 7 — Protection of vulnerable persons with mental disorders

55.

People may be regarded as being vulnerable due to cognitive, situational, institutional, deferential,
medical, economic, and social factors or to a combination of those factors:

Persons with cognitive vulnerability may lack capacity to make an informed decision on whether or
not to give consent to a proposed placement or treatment. Such persons might be minors, or
persons with dementia or mental handicap. The Preamble emphasises that persons with mental
disorder should never be exploited. Reports of sexual exploitation of persons with mental handicap
highlight the need to be aware of the vulnerability of such persons, particularly in institutional
settings. Article 7 highlights the need to have measures in place to prevent such exploitation.

Persons with situational vulnerability may normally have capacity to make a decision, but are
deprived of their ability to exercise their capacity by the relevant situation (for example during an
emergency or due to lack of fluency in the language being used to give information and request
consent).

Persons subject to institutional vulnerability could be individuals with full cognitive capacity to
consent, but who find themselves subject to the authority of persons or bodies who could have their
own, and possibly conflicting, interests. This type of vulnerability may be particularly applicable to
those with the early stages of dementia, mental handicap or long-term psychotic disorders,
especially those treated in nursing homes or similar places who are unable to consent or resist
possible infringements of their human rights. Persons subject to institutional vulnerability could also
be described as being dependent.

Deferential vulnerability is similar to institutional vulnerability, but in contrast to institutional
vulnerability, it is characterised by informal, rather than formal, hierarchies. These hierarchies can be
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56.

57.

based on social frameworks or on subjective deference to the opinion of a family member. A person
being cared for by family members at home may also be described as being dependent. Patients
may also feel deferential to the wishes (perceived or real) of his/her mental health professional.

Deferential vulnerability may also be relevant when a person belongs to a close-knit group, in which
there is a more or less formalised hierarchy, which shares common beliefs and aims. If the person
has few social links outside the group the person may feel pressure, whether real or imagined, to
conform to the views of the hierarchy.

Medical vulnerability particularly affects those with disorders for which there are no totally
satisfactory standard treatments. This may be relevant to some patients with schizophrenia, or
patients with dementia. Such persons — or their family members - may be vulnerable to exploitation
by someone promising a “miracle cure”. However, the impact of any mental iliness may threaten a
person’s self-image and sense of identity. If the person has insight into their situation, the person’s
desire to return to his or her “normal self’ may render the person vulnerable and unduly susceptible
to, for example, advice from others, advertising, or claims concerning potential (in some cases
expensive) treatments.

Economic vulnerability affects those with capacity to consent but who may, for example, be induced
to take part in a research project to obtain a financial gain or in order not to lose access to some
benefits, even if they would not otherwise participate in the research.

Social vulnerability arises from the position of certain groups in a given society. Such groups may be
stereotyped, may have been historically discriminated against, may have recently arrived in the
community, may not speak the language, and may be economically disadvantaged (like the
economically vulnerable). One type of example might be, in certain circumstances, ethnic minority
groups or foreigners; another type of example might be persons convicted of sexual offences. As
stated in ICD-10, homosexuality is not a mental disorder. Nevertheless in some societies those of
homosexual orientation may face discrimination, which may increase the risk of the development of
a mental disorder such as depression. As noted in paragraph 35, some people with serious mental
disorder live in relative social isolation; such isolation can also be a source of social vulnerability.

Thus persons with mental disorder may be vulnerable even if they have capacity to consent.
However, those who do not have such capacity may be particularly vulnerable. The second
paragraph of this Article highlights the need for measures to protect the economic interests of
vulnerable persons — for example, when another person administers the person’s finances on his or
her behalf. The provisions of Council of Europe Recommendation R (99)4 on principles concerning
the legal protection of incapable adults should be considered where relevant. Any arrangements
should be carefully regulated and subject to review by monitoring bodies to ensure that, as required
by Principle 8 of Recommendation R (99)4, the interests and welfare of the person concerned
remain the paramount consideration. Such arrangements should be discontinued if the person
regains capacity to manage his or her affairs.

Protection of economic interests is not only relevant to persons, such as those with dementia, who
may need their finances administered over a long period. An acute episode of a mental disorder
such as the manic phase of bipolar affective disorder may result in the person spending money that
he or she does not have, or making unwise decisions in relation to his or her employment and hence
endangering his or her future economic situation. Hence, measures should be available to protect
the economic situation of people with mental disorder, for example through guardianship or other
appropriate means. As emphasised by Principle 16 of Recommendation R (99)4 on principles
concerning the legal protection of incapable adults, there should be adequate control of the
operation of protective measures and of the acts and decisions of representatives. Such control by
an independent source can prevent misuse of the person’s resources. Further, measures to protect
persons with mental disorder in relation to their employment may be necessary.

Article 8 — Principle of least restriction

58.

This is a fundamental principle, and again one that is recognised internationally by Principle 9(1) of
the United Nations Resolution A/RES/46/119 concerning The protection of persons with mental
illness and the improvement of mental health care. The environment in which it is appropriate for a
person to be treated may vary throughout their illness; for example a person with severe mania who
is subject to involuntary placement and involuntary treatment may need to be initially treated in an
environment which includes certain restrictions (such as a lock on the door of the ward). As the
person’s iliness improves, the principle of least restriction implies that they should be moved to a
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59.

60.

61.

62.

less restrictive environment when this would be appropriate to the person’s health needs. The
application of the principle when a person with mental disorder has committed a serious criminal
offence is discussed further in paragraph 76. The principle is further developed in specific contexts in
the Recommendation, for example in the need to make alternatives to involuntary measures as
widely available as possible, and in the use of seclusion or restraint (Article 27) or the specific
treatments covered by Article 28.

The reference to “intrusive treatment” should not be equated with “invasive treatment”. Individuals
may vary in their perception of the intrusiveness of a treatment. For example, some people may
consider a type of psychotherapy in which it is necessary to explore intimate beliefs and feelings as
more intrusive than the use of medication. Other people may take the opposite view. That is why the
Recommendation emphasises in Article 12 that the person’s opinion should be taken into account in
developing his or her treatment plan.

Furthermore, in some circumstances a person may wish to waive his or her right to the least
intrusive treatment available. He or she might view psychotherapy as the least intrusive treatment,
but recognise that medication may result in a more rapid improvement in his or her condition, and
therefore prefer to take medication.

The references to availability in this Article should be understood to refer to what is available in the
country or region concerned. “Region” may signify several countries in geographical proximity.

The reference to protection of the safety of others should be understood in a broad sense. For
example, a person may feel as threatened by persistent psychological harassment or “stalking” as by
a physical assault.

Article 9 — Environment and living conditions

63.

64.

65.

66.

The first paragraph of this Article reflects Principle 13(2)(d) of the United Nations Resolution
A/RES/46/119 concerning The protection of persons with mental illness and the improvement of
mental health care. Examples of vocational rehabilitation measures include vocational guidance,
vocational training and placement and support services that can help persons with mental disorder to
secure or retain employment in the community. In some cases, persons have been institutionalised
for many years from an early age and hence may have never been integrated into the community
during, in particular, their adult life. A wide range of rehabilitation measures may be necessary in
order for such persons to be integrated into the community when appropriate.

Persons with mental disorder may be placed in a range of different facilities. These may include
purpose built psychiatric hospitals, psychiatric wards in general hospitals, and a range of different
accommodation in the community (such as a rehabilitation hostel or a sheltered housing scheme).
Patients may be briefly placed in facilities designed for the treatment of persons with physical health
needs (for example, in a general hospital). However, the Article only refers to facilities designed for
the placement of persons with mental disorder. Persons with mental handicap may also be placed in
a range of different facilities; such facilities should take account of their needs, in particular for a
positive therapeutic environment and of their rights, including the right to privacy.

The vulnerability of persons who are placed, particularly those subject to involuntary placement,
should never be forgotten. Even today, there are reports of psychiatric facilities in Europe in which
the fundamental means necessary to support life (food, warmth, and shelter) have not been
supplied, as a result of which patients are reported to have died from malnutrition and hypothermia.
Such conditions are totally unacceptable. The fundamental means to support life are necessary in
any therapeutic environment.

Particular attention should be paid to paragraphs 34 to 36 of the 8th general report on the activities
of the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) (document CPT/Inf (98)12) which drew attention to a number of factors which can
create a positive therapeutic environment for persons placed as involuntary patients in a psychiatric
establishment. These include:

sufficient living space per patient as well as adequate lighting, heating and ventilation;
decoration of both patients’ rooms and recreation areas;
the provision of bedside tables and wardrobes and individualisation of clothing;

allowing patients to keep certain personal belongings;
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67.

68.

the preservation of a degree of privacy, in particular, large-capacity dormitories depriving patients of
all privacy should be avoided;

patients who so wish should be allowed to have access to their room during the day rather than
being obliged to remain assembled together with other patients in communal areas;

adequate food from the standpoint of quantity and quality, provided under satisfactory conditions;
catering arrangements should also take into account patients’ customs and beliefs and the needs of
those with disabilities. As noted in paragraph 65 above, the problem of malnutrition must be avoided.
However, in some societies obesity (with its resultant health effects) is an increasing problem and it
is good practice to provide food choices for patients that enable them to satisfy their appetite whilst
maintaining a healthy weight.

Although these principles were developed in the context of involuntary placement, they are also
relevant to facilities in which patients are subject to voluntary placement.

The requirement of the second paragraph of this Article for registration of facilities designed for the
involuntary placement of persons with mental disorder aims to facilitate the appropriate inspection
and review of such premises, which is addressed in Article 37.1 of the Recommendation. The
Recommendation, this Explanatory Report and guidance from other bodies (for example the CPT
and professional bodies) may assist in developing criteria for deciding whether registration of a
facility is appropriate — for example, could the standards of care foreseen in the Recommendation be
delivered in a particular facility? However, it is for member states to determine appropriate
mechanisms for registration of a facility.

Article 10 — Health service provision

69.

70.

71.

72.

73.

The first indent of this Article builds on the principle set out in Article 3 of the Convention on Human
Rights and Biomedicine, which specifies that “Parties, taking into account health needs and available
resources, shall take appropriate measures with a view to providing, within their jurisdiction,
equitable access to health care of appropriate quality.”

The requirement of equitable access also applies to the provision of medicines and other forms of
treatment. As discussed in paragraph 148, any treatment should be delivered in accordance with
professional obligations and standards. Hence, there should be appropriate provision of services to
monitor the effects of treatment. This is particularly important in the case of certain medicines used
to treat some forms of mental disorder. Lithium carbonate, which may be used to control bipolar
affective disorder, is one example. This medication can be very effective, but regular blood tests are
required to ensure that the dose used remains both therapeutic and safe for the patient.

The reference in indent one to different groups of people with mental disorder highlights the
importance of diversity of provision. Article 29.4 of the Recommendation sets out the general
principle that children with mental disorder should not be placed in facilities in which adults are also
placed, unless such a placement would benefit the child. Older patients may be physically frail, and
hence placement in a facility that also accepts younger acutely psychotic patients may present risks
to them rather than the protection to which they are entitled. Furthermore, the demands of caring for
acutely ill people may mean that if patients in need of rehabilitation are placed in the same part of a
facility then the needs of the latter group may receive insufficient attention. Similarly, acute illnesses
vary in severity and it may be beneficial to patients if they can, where possible, be placed in different
parts of a facility depending on the severity of their condition.

Persons with mental handicap also have differing needs and require a range of facilities appropriate
to those needs, including day hospitals and different types of hospital facilities. Children and
adolescents with mental handicap have particular needs in relation to education and rehabilitation
and appropriate provision should be made to meet those needs. It cannot be assumed that mental
health professionals whose training has enabled them to become highly competent in the treatment
of other forms of mental disorder will be equally competent, without further training, in meeting the
needs of persons with mental handicap, particularly when the handicap is severe. Placement
facilities should be available locally and be of a reasonable standard.

Early intervention in order to maintain or improve the state of health of persons with mental disorder
and prevent deterioration in their condition requires a range of accommodation, employment and
therapeutic options to be readily available, taking into account cultural considerations and the needs
of individuals with sensory impairments. Many mental disorders, such as schizophrenia and bipolar
affective disorder, can be recurrent. If a person has been subject to involuntary measures in the

22



74.

75.

76.

77.

78.

79.

past, the availability of after-care and early intervention services can help to minimise the need for
placement in the future.

In addition to the need for facilities suitable to the different needs of different groups of acutely ill
people, the need for a range of facilities suitable for those who have more chronic illnesses or who
need rehabilitation should be taken into account. In this context, the health needs of persons with
mental disorders linked to the use of alcohol or other psychoactive substances should not be
forgotten.

Involuntary placement and involuntary treatment are measures that involve a significant restriction of
the rights of the individual concerned. They should be a last resort. Indent ii. of Article 10
emphasises the need to develop alternatives to involuntary placement and involuntary treatment, in
accordance with the principle of least restriction. The psychiatric literature both in Europe and in the
United States of America has demonstrated that the need for placement of acutely ill patients can be
reduced by the use of day hospitals or home treatment teams. Such alternative facilities need to be
appropriately resourced if they are to provide a safe, and sustainable, alternative for patients. Other
forms of support, including social welfare assistance and the use of effective psychosocial
interventions may help to minimise the need for placement.

A very small minority of persons with mental disorder commit serious criminal offences. For the
protection of the community, facilities need to be available to meet the health needs of such persons
whilst providing an appropriate degree of security to protect society. However, the principle of least
restriction set out in Article 8 is also relevant to this group of people with mental disorder. Therefore,
a range of facilities providing high, medium, and low levels of security are necessary in order that
such persons can be placed in facilities which are appropriate to their health needs and the need to
protect the safety of others according to their progress during their treatment. In some cases, a
person who is not involved with the criminal justice system may be assessed as representing a
significant risk of serious harm to others. In accordance with indent i. of this Article, facilities with
appropriate levels of security to meet the needs of this group should also be available.

People can develop mental disorder whilst in prison. Although it may be possible and appropriate to
treat some of those people in prison, others may require transfer to a health service facility to have

their health needs met. Appropriate provision is therefore needed for such patients. The treatment of
mentally disordered persons in penal institutions is considered in Article 35 of the Recommendation.

The fourth indent of Article 10 emphasises the physical health care needs of persons with mental
disorder. Physical health needs include needs for dental care. Persons with mental disorder,
particularly those with mental disorders of a serious nature, have increased morbidity and mortality
rates due to physical illness. Therefore their physical health requires special attention, including the
use of appropriate health screening. A person subject to placement, whether voluntarily or
involuntarily, should always be offered an appropriate physical examination.

This Recommendation only addresses treatment for mental disorder. However, national law should
provide an appropriate mechanism for authorising treatment for a physical disorder unrelated to a
person’s mental disorder if the person does not have the capacity to consent. Article 6 of the
Convention on Human Rights and Biomedicine addresses such situations.

Article 11 — Professional standards

80.

81.

Article 4 of the Convention on Human Rights and Biomedicine requires that any intervention in the
health field be carried out in accordance with relevant professional obligations and standards. This
principle is applicable to interventions on persons with mental disorder. Professional staff should
avoid the situation in which they may have conflicting roles and duties towards a person with mental
disorder. For example, it would be problematic for a member of the clinical team responsible for the
treatment of the individual concerned to also act as the patient’s personal advocate.

Article 11 of this Recommendation emphasises the need for professional staff to have appropriate
qualifications and training to enable them to fulfil their role. It is good practice for professional staff to
be registered with a professional body that can attest their qualifications. The reference to “training”
refers to training both before and after receiving a final professional qualification. The need for
professional staff to have training or other opportunities to keep up to date with developments in
professional practice (sometimes referred to as continuing professional development) in order to
maintain their professional standards should be recognised. As emphasised in the Preamble,
professional staff should regularly review their practice. Such review may include both regular
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updating of knowledge, taking into account international developments, and review and audit of the
professional’s clinical practice in order to ensure high quality care.

Such professional training should also take into account international developments, in particular
developments that may permit less restrictive interventions, and widespread changes in attitudes to
certain forms of intervention. The use of cage beds (a bed with a cage placed on top of it made of
either metal bars, or metal bars and netting, to enclose a person within the confines of the bed) is
one example. Concerns have been expressed about the human rights implications of the use of such
beds. The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment
or Punishment (CPT) has called, after observing such beds on certain of its visits, for them to be
withdrawn. In many countries such beds are never used, and this has been the case for many years.
In other countries where such beds were used, the level of use has declined as the justification for
them has been increasingly questioned and alternative methods of achieving the same purpose in a
less restrictive manner have been introduced.

Continuing professional development is also important in order to ensure that professionals know
about new developments, for example, new less intrusive forms of treatment that are as, or more,
effective than the treatment currently used. However, the potential impact of a new treatment on a
patient’s quality of life (for example, as a result of side-effects of medication) also needs to be
considered in deciding whether or not such a treatment is appropriate in a particular situation.
Professionals should also be aware of the pharmacoeconomic dimensions of treatment.

The CPT has also highlighted the risk of staff in psychiatric facilities becoming isolated, and
considers it highly desirable that staff are offered training opportunities outside their own facility, as
well as secondment opportunities.

Both initial qualifications and further training should address the ethical implications of the person’s
role and the ethical dilemmas that may arise in mental health care. The World Psychiatric
Association has set out the Madrid Declaration on Ethical Standards for Psychiatric Practice (1996;
amended 2002). In particular that Declaration includes a section on the violation of clinical
boundaries and trust between psychiatrists and patients. It emphasises, as does the Preamble to
this Recommendation, the professional responsibility to avoid exploitation of the patient, particularly
in relation to any form of sexual behaviour. A positive therapeutic relationship between staff and the
persons for whom they care is of central importance in mental health care. Staff therefore need to be
aware of the implications of their attitudes and approach to such persons on the development of the
therapeutic relationship. Protecting the dignity, human rights and fundamental freedoms of persons
with mental disorder is a fundamental professional obligation. Paragraph 2 emphasises the need for
this obligation to be reinforced by training. However, staff should be aware of the need to respect this
obligation from the start of their work.

The second paragraph highlights training regarding the protection of dignity and human rights, which
is important for all staff that have contact with persons with mental disorder. Training in relation to
violent, or potentially violent, situations is also highlighted; staff should receive such training if
appropriate to their work. The central principle is that staff should aim to avoid situations escalating
into violence, both by understanding factors that may lead to such escalation (so that staff can as far
as possible minimise such factors) and by the use of techniques (such as verbal de-escalation) that
can reduce the risk of violence and in particular reduce the need to use either restraint or seclusion.
Article 27 of this Recommendation covers restraint and seclusion.

Inappropriate application of methods of restraint can be dangerous for both the patient and the
health care professionals concerned. All staff that may need to use such methods should have prior
training in their correct application. Such training should also cover the benefits and risks of different
methods of restraint and of seclusion, and the limited circumstances in which each measure may be
justified.

The second paragraph does not aim to be a comprehensive account of the training requirements of
staff working in mental health services. In the preparation of the Recommendation, it was noted that
certain important areas of training, for example in psychosocial aspects of treatment and
rehabilitation and in providing information and counselling to family members who act as carers to a
person with mental disorder, often receive insufficient attention.
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Article 12 — General principles of treatment for mental disorder
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This Article sets out the general principles of treatment that are applicable to all patients with mental
disorder. The term “treatment”, which is defined in Article 2, has a broad scope. Article 19 sets out
additional principles applicable to involuntary treatment. Article 28 sets out additional requirements
for the use of particular forms of treatment. Article 28.2, covering treatments for mental disorder that
are intended to be irreversible, requires consent to be given by the person him or herself. Such
treatments cannot be given with the authorisation of a representative. Article 34 covers treatments
that may be imposed by the courts in the context of the criminal justice system.

Paragraph one emphasises the importance of an appropriate individualised treatment plan. When a
person has a mild mental disorder that is treated by a primary care physician, that plan may be
simple and prepared in discussion between the doctor and the patient. In an emergency situation,
the initial plan may be directed at resolving that situation, after which the plan will be further
developed.

When a person is placed in a facility for treatment of his or her mental disorder the treatment plan
will be more complex. The treatment plan may also address behaviour arising as a consequence of
the patient’s mental disorder. Additional requirements for involuntary treatment plans are provided in
Article 19.2. The European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) has highlighted, in the context of involuntary placement, elements
that they consider a treatment plan should contain. Such elements are also relevant to voluntary
placements; therefore a treatment plan should contain a wide range of therapeutic and rehabilitative
activities, including where appropriate:

Pharmacotherapy;
Occupational therapy;
Group therapy;

Individual psychotherapy;

Rehabilitative activities relevant to daily living, for example concerning personal hygiene, shopping,
cooking and use of public services;

Art and drama;
Music and sports.

Furthermore, the CPT has highlighted the importance of recreational activities for patients and hence
it is desirable for patients to have access to suitably equipped recreation rooms and opportunities to
take outdoor exercise.

Wherever possible, the treatment plan should be prepared in consultation with the person
concerned. The aim is to enable the person to make informed decisions about his or her treatment
plan in partnership with the clinical team. It may also be helpful to involve those close to the person
in the preparation of the plan. If the person has the capacity to consent, and refuses consent to the
clinical team contacting those close to him or her, this refusal should be respected. However, if those
close to the person contact the clinical team and offer information relevant to the person’s condition
this information can be accepted. Even if the person is too ill to be fully involved in the development
of the plan, paragraph one makes clear that attempts should be made to establish his or her opinion
and to take this into account.

Articles 5 and 6 of the Convention on Human Rights and Biomedicine set out general principles of
consent to an intervention, where a person has the capacity to give consent; and authorisation of the
intervention when a person does not, according to law, have the capacity to give consent him or
herself. These principles are reflected in paragraph 2 of Article 12 of this Recommendation.
Appropriate information on the purpose and nature of the intervention as well as on its
consequences and risks (including where relevant those for a fetus or for a potential pregnancy)
should be given prior to requesting either consent or authorisation. It is important that explanations
are communicated clearly, sensitively, and in a manner that is understandable to the person
receiving the information. If the use of, for example, a newly developed medication or treatment
method is being considered, it may be helpful to seek an independent second opinion from another
doctor on the appropriateness of the proposed intervention, and for the person providing consent or
authorisation to have the opportunity to discuss the issue with that doctor. Consent should also be
given freely; this is particularly important when a person is vulnerable for any reason, as discussed in
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paragraph 55 above. If relevant, patients should be made aware of the importance of reporting side-
effects of medication, and of methods of minimising such effects (for example by taking the
medication at a particular time of day).

If the person (whether adult or child) does not have the capacity to consent and under normal
circumstances authorisation would be obtained from a representative, consideration should be given
to the possibility of conflict of interest if the representative has a close personal relationship with the
person concerned. For example, when people live in the same house difficult situations may arise if
the representative finds the behaviour of the person concerned unacceptable. Recommendation R
(99)4 on principles concerning the legal protection of incapable adults emphasises that the interests
and welfare of the person concerned should be the paramount consideration in the implementation
of any protective measure. Thus, if it is thought that a representative is not basing his or her
decisions on such principles, consideration should be given to seeking authorisation from an
independent source, such as a court.

In some circumstances, it may not be possible to reach agreement concerning a person’s treatment
with his or her representative. If the doctor responsible for the person’s care continues to consider
that the proposed treatment is necessary, a judgment of the European Court of Human Rights in
2004 has stated that the issue should be referred to a court for resolution®.

Mental disorder can affect a person’s capacity to consent. A person who was severely ill and,
according to law, did not have the capacity to consent at the start of treatment may develop such
capacity during the course of treatment. If the person’s legal position changes in this way,
appropriate action should be taken. For example, if the treatment had been given with the
authorisation of a representative, the person’s own consent would be required once the person was
legally able to give it.

Paragraph 3 of this Article reflects the general principle on emergency situations that originates in
the Convention on Human Rights and Biomedicine. As with the Convention, the principle is confined
to medically necessary treatments that cannot be delayed. However, the possibility is not confined to
life-threatening situations.

Article 13 — Confidentiality and record-keeping
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Article 10 of the Convention on Human Rights and Biomedicine states that “Everyone has the right to
respect for private life in relation to information about his or her health” and this principle is equally
applicable to persons with mental disorder. The first paragraph of this Article means that the
principles of the existing data protection instruments of the Council of Europe, including the
Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data
(1981; ETS 108) and Recommendation R (97)5 of the Committee of Ministers to member states on
the protection of medical data, will be applicable to persons with mental disorder. Data concerning a
person’s mental disorder or concerning a person’s treatment for that disorder are forms of sensitive
data and are entitled to a high level of protection. The data are entitled to the same level of
protection wherever they are recorded. Articles 27 and 28 state that certain information should be
recorded in a register. Therefore, such registers will include sensitive personal data that require the
same level of protection as a person’s medical records.

Situations in which mental health professionals become aware that a person with mental disorder
may be a risk to identifiable other persons give rise to an ethical dilemma between the requirement
to protect confidentiality and the prevention of risk to others, if a disclosure might avert such a risk. It
can be noted that Principle 7 of Recommendation R (97)5 permits communication of medical data if
(subject to certain other requirements) they are relevant and either:

The person him or herself, or his/her legal representative or an authority, person or body provided for
by law has given consent; or

The communication is permitted by law and constitutes a necessary measure in a democratic society
for the prevention of a real danger or the suppression of a criminal offence or the protection of the
rights and freedoms of others.

Recommendation R (97)5 also allows medical data to be communicated, when provided for by law,
to safeguard the vital interests of the person concerned or other persons. The medical data should
only be communicated to a person subject to the rules of confidentiality incumbent upon a “health

3 Glass v United Kingdom, judgment of 9 March 2004, Application number 0061827/00
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care professional or to comparable rules of confidentiality”. In the context of mental health services
the communication of such data may be necessary, even if the person concerned does not consent,
if the person could otherwise be at severe risk or pose a threat to public safety. The
Recommendation also sets out other grounds for communication of medical data and should be
consulted for further information.

Clear and comprehensive medical records are always important, but administrative records may only
be appropriate in certain circumstances, for example when a person is subject to an involuntary
measure. When patients are subject to involuntary measures, the records required by paragraph 2
can form the basis of reviews of the lawfulness of each measure and the justification for its
continuation. These records should be carefully drawn up in accordance with each member state’s
regulations and with professional obligations and standards. They should contain the relevant
diagnostic information and provide an on-going record of the patient’s state of physical and mental
health, including an account of all therapeutic and placement-related decisions taken, with reasons,
based on objective observed or reported facts.

The conditions governing access to this information by patients, their representatives and where
appropriate their families should be clearly specified by law, in accordance with the relevant
principles of access to medical data of the instruments noted in paragraph 99 above.

Article 14 — Biomedical research
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Biomedical research is an important basis for improvements in the understanding and treatment of
mental disorder. The relevant provisions of the Convention on Human Rights and Biomedicine
referred to in this Article are Articles 15, 16 and 17. Article 15 of the Convention on Human Rights
and Biomedicine sets out the principle of freedom of scientific research. However, this can never be
absolute, but must be qualified by the fundamental rights of the individuals that may participate in
research.

The term “biomedical research” used in this Article has the same meaning as in the [draft] Additional
Protocol to the Convention on Human Rights and Biomedicine, on Biomedical Research; it covers
research into molecular, cellular and other mechanisms in health, disorders and disease; and
diagnostic, therapeutic, preventive and epidemiological studies involving interventions. This list is not
meant to be exhaustive.

The term “intervention” covers physical interventions and other interventions in so far as they involve
a risk to the psychological health of the person concerned. The term “intervention” should be
understood here in a broad sense, as including all medical acts and interactions relating to the health
or well being of persons in the framework of health care systems or any other setting for scientific
research purposes. The [draft] Additional Protocol covers all interventions performed for the
purposes of research in the fields of preventive care, diagnosis, treatment, or rehabilitation. The
[draft] Additional Protocol applies the definition of intervention used by the Convention on Human
Rights and Biomedicine to the specific field of biomedical research. Questionnaires, interviews and
observational research taking place in the context of a biomedical research project constitute
interventions when they involve a risk to the psychological health of the person concerned.
Questionnaires or interviews could carry a risk to the psychological health of the research participant
if they include questions of an intimate nature capable of resulting in psychological harm. In this
context, slight and temporary emotional distress would not be regarded as psychological harm.

Other types of research that may not involve people directly, such as certain epidemiological or
sociological research projects, might raise ethical issues (for example concerning discrimination)
and, although such projects are not within the scope of this Article or that of the [draft] Additional
Protocol on Biomedical Research, the need for ethical scrutiny of such projects should be
considered.

The potential for discrimination against persons with mental disorder in the context of biomedical
research should be kept in mind. The exclusion, without clinical or scientific justification, of persons
who have or have had mental disorder from research projects that could be of potential benefit to
their health (for example, if the person had cancer and the research project concerned a new cancer
treatment) would be one example of such discrimination.

Articles 16 and 17 of the Convention on Human Rights and Biomedicine set out principles that
should be respected with regard to research on persons who have the capacity to consent and on
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those who do not have such capacity respectively. These principles are applicable to persons with
mental disorder.

Furthermore, the [draft] Additional Protocol on Biomedical Research includes a detailed protective
provision concerning persons deprived of their liberty, which is of relevance to those subject to
involuntary placement or in a penal institution. The general safeguards of the Protocol, for example
independent ethical review of research projects and ensuring that undue influence is not exerted on
potential research participants are particularly important in view of the vulnerability of persons with
mental disorder who are deprived of their liberty for whatever reason.

The purpose of this Atrticle is to draw attention to the need for any biomedical research on persons
with mental disorder to respect the ethical and legal conditions appropriate to the conduct of such
research, as specified in the instruments referred to in the previous paragraphs. Member states are
entitled to set higher levels of protection with regard to research involving patients with mental
disorder (or groups of such patients, such as those subject to involuntary measures) in accordance
with Article 1, paragraph 2 of this Recommendation should they choose to do so.

Article 15 — Dependants of a person with mental disorder
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Most people with mental disorder do not live in isolation, but have a network of social and family
relationships. A partner, parents who are elderly and in poor health, and in particular young children
may be dependent on a person with mental disorder. Such dependants may have emotional,
educational, social and care needs. Concern about an inability to meet those needs may impair a
person’s recovery from mental disorder. The Article highlights the need to consider the situation of
dependants. However, the Article is not intended to cover the financial needs of dependants, which
should be addressed according to national law.

In some cases, it may be appropriate to provide assistance to the person with mental disorder so
that she or he can meet his or her responsibilities to dependants. The Article does not specify that
any particular person or body should be responsible for considering the needs of dependants, as
such needs may vary widely. For example, different persons or bodies may need to be involved
depending on whether the dependant is an elderly parent or a young child. In certain cases, the
needs and interests of the person with mental disorder may conflict with those of his or her
dependants (for example if contact with a parent who has a chronic severe mental disorder appears
to have a significant adverse effect on a child) and the best approach to take will need to be
considered carefully in the light of all the circumstances.

The intention of this provision is not to question the parenting or caring capacities of all persons with
mental disorder. However, severe forms of mental disorder may decrease the ability of a person to
meet the needs of their children. Such needs go beyond physical and health needs and include
aspects of their emotional, social and educational development. If a person with children who are still
minors has a mental disorder of a serious nature, particularly if that disorder is long-lasting or
recurrent, this Article highlights the need to explore the impact of the person’s disorder on the
children. If it is appropriate, action could then be taken by the relevant persons, agencies or bodies
to ensure that the children’s needs are met appropriately. Such action could include supporting and
providing assistance to the parent in their parenting role.

Chapter lll — Involuntary placement in psychiatric facilities, and involuntary treatment, for mental
disorder

115.

116.

The Chapter concerns involuntary measures in a civil or administrative context. Involuntary
measures in a criminal context are dealt with in Article 34. Chapter Il does not cover placements on
grounds other than that of mental disorder, for example when a person with dementia is placed in a
care home so that the person’s needs for personal care (for example a need for assistance with
dressing, washing and bathing) can be met. Article 9.2 requires that facilities for involuntary
placement are registered with an appropriate authority; it is thus for member states to determine
which facilities are suitable for the involuntary detention of persons with mental disorder.

The law may provide that measures such as involuntary placement may be used in other contexts,
for example to prevent the spread of infectious disease. Although such measures are beyond the
scope of this Recommendation, the vulnerability of persons with mental disorder should be kept in
mind, in particular to ensure that they are not subject to discrimination in respect to the application of
such measures.

28



117.

118.

The term “psychiatric facilities” should be understood in a broad sense, and includes, for example,
psychiatric units in general hospitals as well as psychiatric hospitals of all types and of all levels of
security. As Article 2 makes clear, the reference to facilities includes units in which a person may be
placed.

As was emphasised in paragraph 25 above, persons with mental handicap should never be subject
to involuntary measures based on the mere fact of the person’s mental handicap.

Article 16 — Scope of chapter Il
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This provision introduces the Chapter and specifies the groups of persons to whom its provisions
may be relevant. Nevertheless, the mere fact that a person falls within the scope of the Chapter does
not mean that the person can be subject to involuntary placement or to involuntary treatment. For a
person to be subject to an involuntary measure the relevant criteria, as specified in Articles 17 and
18, and the relevant procedures of either Article 20 or 21 should be fulfilled before the measure is
implemented. As discussed in paragraphs 137-139 below, the provisions of this Chapter may also be
relevant when a person has been provisionally diagnosed as having a mental disorder in the
circumstances set out in Article 17.2.

The criteria and procedures that should be fulfilled in order for a person to be subject to an
involuntary measure are the same whether or not the person is in the community or in hospital
(having entered the hospital on a voluntary basis) at the time the decision is sought.

Article 16 makes clear that involuntary measures are those that are against the current will of the
person concerned. Involuntary measures should not be automatically equated with forced measures.
For example, although a person with mental disorder may disagree strongly with the principle of an
involuntary measure and would like to refuse it, once the decision to apply an involuntary measure
has been taken the person may comply with its terms. Thus, when prescribed medication the person
will take the tablets offered without resistance. However, if the person was asked whether the
treatment was acceptable to him or her, the answer would be no. The proportion of patients subject
to involuntary treatment who actively resist treatment is small.

Furthermore, every effort should be made to enable a person to accept voluntary placement or
voluntary treatment, as appropriate, before implementing involuntary measures. The principle of
least restriction implies that use of such measures should be minimised as far as possible. Article
10.ii., concerning alternatives to involuntary placement and involuntary treatment is highly relevant in
this context.

The terms “have the capacity to consent” and “do not have the capacity to consent” in this Article
have the same meanings as in the Convention on Human Rights and Biomedicine. Article 6 of that
Convention makes clear that it is for national law to determine whether or not (under certain
conditions) an adult or minor does not have the capacity to consent. In the Convention, it is
considered that if a person has the capacity to consent to an intervention then the person also has
the capacity to refuse it. However, when a person does not have the capacity to consent s/he does
not have the capacity to refuse as such, but is able to express an objection. The wording of this
Article follows the same usage.

Article 12.2 of this Recommendation provides an example of the general principle that when a
person does not have the capacity to consent, authorisation for a proposed measure is sought from
a representative, authority, person or body provided for by law. However, if the person objects to a
proposed treatment or placement measure he or she falls within the scope of Chapter Ill irrespective
of the views of the representative, authority, person or body and the relevant criteria and procedures
should be satisfied prior to the implementation of a measure. In the case of young children it is
necessary to evaluate their attitude in the light of their age and degree of maturity.

The references to “are refusing” and “are objecting” in this Article emphasise that it is the person’s
current attitude to the measure that should be assessed. The fact that a person has, for example,
refused a proposed measure some time ago does not mean that it should be assumed that the
person would refuse a renewed offer of the same measure. The person’s current attitude should be
established. The reference to “placement or treatment” makes clear that the person’s consent or
refusal to placement and to treatment are separate questions. A person might refuse a proposed
placement, but consent to the proposed treatment, or vice-versa. The fact that a person has been
subjected to involuntary placement should not lead to the assumption that they lack capacity to
consent to treatment.
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The scope of this Chapter does not prevent the use of involuntary measures in circumstances where
a person recurrently changes his or her mind about whether or not to accept a measure, as a result
of which a consistent therapeutic programme cannot be maintained, if the relevant criteria and
procedures for the measure concerned are satisfied.

Although the title of the Chapter make clear that the references to placement and to treatment in this
Chapter refer to placement and treatment in relation to mental disorder, the physical health care
needs of persons subject to involuntary measures must not be forgotten. Article 10.iv. of this
Recommendation requires that such needs are assessed and that the persons concerned are
provided with equitable access to services of appropriate quality to meet such needs.

Article 17 — Criteria for involuntary placement
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The first indent of paragraph 1 of this Article requires a person to have a mental disorder. However,
involuntary placement is in general only considered appropriate with regard to certain types of mental
disorder, for example psychoses or other severe mental disorders. Clinical experience suggests that
people who abuse alcohol and drugs have generally not shown a sustained response to involuntary
placement or treatment. However, in some circumstances where the risk of harm to the person him- or
herself appears very high, the question of an involuntary placement in the interest of harm reduction
(even if the benefit is not long-term) may be considered. The situation is very different if the person
develops a mental disorder, such as a psychosis, linked to the use of psychoactive substances.
Involuntary measures in relation to the use of alcohol or psychoactive substances alone should be used
with great caution and on the advice of medical specialists in the treatment of people who misuse
alcohol or psychoactive substances.

The second indent of paragraph 1 means that an assessment of risk must be made. Such risks can
be physical or psychological. It is recognised that risk assessment is not an exact science and that
no judgment on this matter can be infallible. In some circumstances, where the potential risk of harm
from a threatened action (for example, significant arson) is great, involuntary placement may be
appropriate even if the probability of the harm occurring is thought to be lower than would be
regarded as appropriate in circumstances where the risks were more limited.

The methods by which harm may occur are very varied. As well as direct threats of harm to others or
to the person him or herself, other actions may present indirect risks of serious harm to persons.
Some examples include the burning of cars (the possibility that a small child is in the car cannot be
excluded), setting fires in forests (in which people may be trapped) or a person running naked down
the street whose speech or other behaviour suggested mental disorder (where there may be a
potential risk to the person’s health). In some States, these examples would be covered by a
provis